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Until the late twentieth century, New Hampshire 
law did not recognize the viability of liability 

releases which purported to prospectively waive liability 
for negligence (also known as “exculpatory contracts”).1 
Even after many other states began enforcing liability 
releases, New Hampshire continued to follow what it 
termed the “minority rule.”2 Over the past half century, 
however, the New Hampshire Supreme Court has 
slowly retreated from its traditional stance on liability 
releases. Increasingly, it enforces them.

A. State of Liability Release Law in NH
While ostensibly “generally prohibited” in New 

Hampshire,3 prospective waivers of negligence will be 
enforced if: “(1) they do not violate public policy; (2) 
the plaintiff understood the import of the agreement 
or a reasonable person in his position would have 
understood the import of the agreement; and (3) the 
plaintiff ’s claims were within the contemplation of 
the parties when they executed the contract.”4 This 
three-part test was first outlined in the Barnes v. New 
Hampshire Karting Association case in 1986.5 The burden 
of proof is on the defendant to demonstrate that a 
liability release is enforceable.6

Prongs two and three of the Barnes test concern 
the release language itself and whether it clearly and 
unambiguously (a) waives liability for negligence, and (b) 
encompasses the factual circumstances of the injury.7 A 
discussion of those two factors is beyond the scope of this 
article.8

Returning to the first prong of the Barnes test, 
enforcement of a liability release is contrary to public 
policy if it is “injurious to the interests of the public . . . 
or tends to interfere with the public welfare or safety.”9 
For example, enforcement of a release may contravene 
public policy if there is a special relationship or disparity 
of bargaining power between the parties.10 Public 
policy “review is limited to the confines of positive law, 
rather than general considerations of supposed public 
interests.”11

As the Court first announced in Barnes, 
“recreational” activities (such as go-karting) do not 
implicate public policy concerns because they are not 
“of great importance to the public.”12 Most liability 

releases arise in the context of recreational activities. 
Thus, while the Court continues to say that exculpatory 
contracts are “generally prohibit[ed],”13 it has 
effectively endorsed their use excepting a few specific 
circumstances.

B. Parental Liability Releases
One question the New Hampshire Supreme Court 

has not considered is the effectiveness of pre-injury 
liability releases against minor children. As a preliminary 
matter, it is clear that an exculpatory contract actually 
signed by the minor himself could not be enforced.14 
For that reason, it is now common practice for 
businesses to have a child’s parent sign a liability release 
(“parental release”), which purports to release their 
child’s potential claims.15 

1. The Majority View
Around the country, “a clear majority of courts

treating the issue have held that a parent may not 
release a minor’s prospective claim for negligence.”16 
By the author’s count, courts in at least sixteen states 
have found parental releases unenforceable. Three other 
states do not allow pre-injury liability releases under any 
circumstances. 

The majority-view courts invalidating parental 
releases note the “well-established public policy that 
children must be accorded a measure of protection 
against improvident decisions of their parents.”17 It 
would be unfair, courts conclude, to allow a parent to 
waive their child’s claims for negligence, when some of 
those same parents might “be unwilling or unable to 
provide for” that child if seriously injured.18 If a parental 
waiver is enforced and the parents have no medical 
insurance, an injured child might not receive necessary 
medical treatment and could become permanently 
impaired.19

In that vein, the majority jurisdictions sometimes 
invoke the doctrine of parens patriae, referring to the 
“state in its capacity as provider of protection to those 
unable to care for themselves.”20 This doctrine gives 
courts broad common law authority to act in the best 
interests of children within the state.21 

In addition to parens patriae, majority-view courts 
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have almost uniformly pointed to statutory or common 
law rules which hold that post-injury settlement releases 
are not effective sans court approval. Surely, say those 
courts, the same protective public policy should apply 
for pre-injury releases.22 As one court explained:

 Since a parent generally may not release a 
child’s cause of action after injury, it makes 
little, if any, sense to conclude a parent has 
the authority to release a child’s cause of 
action prior to an injury.23

Indeed, courts have noted that “if anything, the 
policies relating to restrictions on a parent’s right to 
compromise an existing [i.e., post-injury] claim apply 
with even greater force in the pre-injury, exculpatory 
clause scenario.”24 This is because post-injury 
settlements involve “actual negotiations concerning 
ascertained rights and liabilities,” whereas exculpatory 
contracts are “routinely imposed in a unilateral manner 
with any genuine bargaining.”25

2. The Minority View
On the other hand, a not-insignificant minority

of jurisdictions enforce liability releases of this kind, 
including Massachusetts, California, and Ohio.26 
Additionally, at least four states have passed legislation 
allowing parental releases in some situations.27 The 
minority of courts enforcing parental releases have 
pointed to the constitutional right of parents to make 
decisions concerning the care, custody, and upbringing 
of their children.28 That constitutional right allows 
parents to decide what school the child will attend, 
what medical care the child will receive, and how 
to discipline the child.29 The minority jurisdictions 
conclude that executing a parental liability release 
is just another important life decision within the 
constitutional province of a parent.30

Additionally, those courts 
posit that enforcing parental 
releases actually supports public 
policy in various ways. For one, 
the presence of a release may 
encourage parents to participate 
actively in events and oversee 
them to ensure quality and 
safety.31 And the organizations 
themselves – in particular, not-
for-profits like Little League 
and Boy Scouts – can conduct 
events without fear of financially 
crippling lawsuits.32

In fact, almost all published 
decisions enforcing such releases 

involve non-profit and government defendants.33 
Courts have recognized that “community-run and 
school-sponsored type activities involve different policy 
considerations than those associated with commercial 
activities.”34 Many non-profit organizations cannot 
afford to carry liability insurance,35 but provide a great 
benefit to the public, particularly children.36 Thus, in 
the context of non-profit activities, some courts have 
decided that the scales of public policy tip towards 
enforcing liability releases.37 

3. New Hampshire Law
Although the New Hampshire Supreme Court has 

yet to consider pre-injury parental waivers, at least three 
trial courts have decided the issue while applying New 
Hampshire law.

The first was the United States District Court for the 
District of New Hampshire in 1997. A minor, through 
his parent as next friend, brought an action for negligence 
(among other things) against a defendant business.38 
Prior to the injury, the mother had signed a document 
purporting to release the defendant from liability for 
negligent acts by its agent.39 The business moved for 
summary judgment against the minor on the basis of the 
release.40

The District Court (Barbadoro, J.) concluded that 
the liability waiver could not be enforced against the 
child. In doing so, Judge Barbadoro relied on the 1932 
N.H. Supreme Court case of Roberts v. Hillsborough 
Mills.41 In Roberts, a minor was involved in a workplace 
injury. Under the workers’ compensation statute of that 
time, an injured worker could elect to receive benefits 
under the statute, or he could choose to pursue a claim 
for negligence.42 The plaintiff ’s mother, purportedly 
as mother and best friend of plaintiff, entered into an 
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agreement with the defendant to receive payments per 
the statute.43 The minor plaintiff did in fact receive 
payments from the defendant for several months.44 The 
minor then instituted a personal injury lawsuit through 
his father as next friend.

The question before the Roberts Court was whether 
the mother’s settlement agreement was binding on the 
child. The Court stated: “Ordinarily there are only two 
recognized ways in which a minor may take binding 
action in the enforcement or discharge of his legal rights, 
namely, through a duly appointed guardian acting within 
his powers, or through his next friend by proceedings in 
court.”45 Since the court had not authorized the mother 
to act, she had no authority to legally bind her son.46 The 
Supreme Court found that, by instituting valid litigation, 
the minor disavowed the prior agreement made by his 
mother.47

In light of the Roberts precedent, Judge Barbadoro 
concluded that, since parents have no common law 
authority to release a child’s cause of action after an 
injury, “it makes little sense to conclude that the 
parents should have that authority before the injury 
occurs.”48 The federal court also noted that most 
other jurisdictions had found such pre-injury releases 
unenforceable.49

Seventeen 
years later, the 
District Court 
for the District 
of Massachusetts 
considered the 
issue while sitting 
in diversity 
jurisdiction and 
applying New 
Hampshire law.50 
In that case, a 
minor was injured 
on a motorcross 
track owned and 
operated by a for-
profit corporation 
based in Epping, 
New Hampshire. 
The defendant 
moved for summary 
judgment on the 
basis of a liability 
release signed 
by the minor’s 
parents.51

The court began its analysis by recognizing New 
Hampshire’s general policy of prohibiting exculpatory 
contracts.52 It also noted that parental releases had been 
rejected by a majority of courts across the country.53 The 
federal court identified parens patriae as the doctrine 
underlying many of the majority-view decisions.54 The 
court noted that parens patriae was at the core of the 
many state statutes prohibiting parents from releasing a 
child’s claim post-injury without court approval.55

With those principles in mind, the federal 
judge concluded that parental releases violated New 
Hampshire public policy and were unenforceable.56 The 
New Hampshire Supreme Court has long affirmed the 
viability of the parens patriae doctrine.57 In fact, as the 
federal court noted, our Supreme Court has held that 
parental rights “are not absolute, but are subordinate 
to the State’s parens patriae power, and must yield 
to the welfare of the child.”58 New Hampshire also 
has a statute requiring court approval for post-injury 
settlements.59 

Based on those considerations, the district court 
determined that New Hampshire had a strong public 
policy favoring the welfare of children. When that 
public policy was combined with the state’s mistrust of 
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liability releases in general, the federal court declined to 
enforce the parental liability release.60

The most recent case, Perry v. SNH Development, 
Inc., is a 2017 decision from the Hillsborough 
County Superior Court – South (Temple, J.).61 The 
case involved a young girl who fell from a ski lift at 
Crotched Mountain, allegedly due to the negligence 
(and statutory violations) of ski area employees.62 Prior 
to the injury, the girl’s mother had signed a liability 
release purporting to release the mountain from liability 
for any negligence.63

Judge Temple noted the majority view that parental 
releases violated public policy.64 However, he did not 
reach a decision on the basis of public policy. Citing 
the Roberts v. Hillsborough Mills case discussed above, 
the court found that absent court proceedings, a 
parent lacks legal authority to waive a child’s rights.65 
That includes a prospective waiver of a cause of 
action.66 The Superior Court in Perry thus decided 
the issue purely as a matter of agency law: under New 
Hampshire common law parents simply “lack the 
authority to waive [a minor’s] prospective negligence 
claims.”67 Interestingly, however, the court did note 
that, if pressed to decide the issue on public policy 
grounds, it would be inclined to join the majority rule 
jurisdictions.68

C. Future Outlook
The above cases demonstrate a relative consensus 

among trial courts considering parental releases under 
New Hampshire law. However, the reasoning employed 
by the three courts was not uniform. As discussed 
above, the Superior Court in Perry relied exclusively on 
principles of agency espoused in the Roberts decision 
of the early twentieth century. The Massachusetts 
court in Harrigan, on the other hand, invalidated the 
release on public policy grounds and the parens patriae 
doctrine. The McKenna decision was somewhere in 
between: the federal court pointed to both public policy 
considerations and to the Roberts decision as support for 
its conclusion that parental releases were unenforceable. 

The agency theory relied on by the Superior Court 
in Perry is in some ways the “cleaner” solution. It is a 
black and white rule based on common law principles; 
it is simple to apply. And Roberts is indeed definitive: 
as a rule, parents are unable to make binding legal 
actions on their child’s behalf.69 But, it is fair to wonder 
whether the New Hampshire Supreme Court would 
feel bound by the Roberts decision today. At the time 
Roberts was decided, New Hampshire still prohibited 
exculpatory contracts altogether.70 Obviously, our 

Supreme Court has strayed far from that position.71

The Court might worry about the real-life 
ramifications from a blanket “no parental agency” rule. 
Such a rule would not allow the Court to distinguish 
between parental releases for non-profits versus 
commercial businesses. Either all parental releases 
would be enforceable, or all would be unenforceable. 
Absent legislative intervention, the same rule would 
apply to ski resorts as would apply to middle school 
field trips (though that’s not to say that a court should 
enforce exculpatory contracts when the defendant is a 
non-profit or governmental entity: several courts have 
rejected that notion also).72

More problematically, adherence to the agency 
rule could create complications in other contexts. 
For example, would a parental consent to a medical 
procedure be unenforceable?73 What about when a 
parent grants subrogation rights to a health insurer 
for a child’s future tort claims? A blanket rule of 
unenforceability might be considered impractical by 
some courts.74 A court would have more flexibility if it 
applied a public policy analysis.75 

Invalidating parental releases based on public policy 
would also be consistent with existing New Hampshire 
exculpatory contract law. As noted above, a liability 
release contravenes public policy when there is a 
“disparity in bargaining power” between the contracting 
parties.76 As other courts have pointed out, when an 
adult signs a liability waiver, that person is putting their 
own rights at risk.77 They are presumably aware of the 
potential dangers in an activity and make an informed 
decision to sign the release anyway. If an adult feels like 
the activity is dangerous or being run negligently, they 
can choose to withdraw from the endeavor. A child 
typically does not have that option: the child may be 
incapable of appreciating a risk or may have no choice 
but to participate. The child may not even be able to 
read the release which purports to waive her rights.78 

In the end, the determinative factor may be New 
Hampshire’s overall disfavor for liability releases of 
any kind.79 New Hampshire has long recognized the 
general principle that entities should be responsible for 
their negligent conduct.80 Based on freedom of contract 
principles, courts have begrudgingly allowed adults to sign 
away their own rights in liability releases.81 But allowing a 
third party – even a parent – to sign away the rights of an 
innocent child is a bridge too far. New Hampshire public 
policy discourages it, and the state’s common law does not 
allow it.
.
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